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H. CLAY EVANS, ETC., VS. UNITED STATES, ETC. 

a Supreme court of the District of Columbia. 

United States ex eel. Henry' D. Phillips,^ 

vs. 

H. Clay Evans, Commissioner of Pensions, )> Xo. 44463. At law. 
and Ethan Allen Hitchcock, Secretary of the 
Interior. j 

United States of America, 

District of Columbia, ss: 

Be it remembered'that in the supreme court of the District of Columbia, 
at the city of Washington, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and proceedings had in the above- 
entitled cause, to wit: 


1 Petition for mandamus.—Filed January 29, 1901. 

In the supreme court of the District of Columbia. Xo. 44463. 

To the honorable the supreme court of the District of Columbia: 

The petition of Henry D. Phillips, of full a fe e , a citizen of the I t 
States, residing in the city of Washington, in said District of Columbia, 
respectfully shows: That lie is a person appearing of record in the office 
of the Secretary of the Interior as having complied with the require¬ 
ments of the regulations prescribed by said Secretary for the recognition 
of attorneys or agents for claimants before the Department of the Inte¬ 
rior, and is therefore and thereby authorized to prosecute any claim for 
pension before the Pension Bureau, in accordance with the rules and 
regulations of said Interior Department; that your petitioner was so 
admitted to practice in or about the year eighteen hundred and seventy- 
eight; that on or about February fifth, nineteen hundred, an order was 
made by the Honorable Ethan A. Hitchcock, Secretary of the Interior, 
disbarring your petitioner from practice before the Department of the 
Interior and the bureaus thereof for alleged unprofessional conduct iu 
receiving fees in excess of those allowed by law in the case of Ann C ham- 
bers, who had been granted a pension; that afterwards your petitioner 
filed a petition with the Honorable Ethan A. Hitchcock, Secretary of 
the Interior, reciting that the aforesaid disbarment was illegal, and had 
proceeded upon an erroneous construction of the statute of the State of 
Xew Jersey regulating the fees receivable by notaries public of 

2 that State; that subsequently, and on April twenty-sixth, nine¬ 
teen hundred, the honorable Assistant Attorney-General for the 

Interior Department, to whom the said petition had been referred, for¬ 
warded to the Honorable Ethan A 0 Hitchcock, Secretary of the Interior, 
his opinion in said matter, in which he said that he was of opinion that 
there was no proper basis for the order of disbarment made by the Hon¬ 
orable Ethan A. Hitchcock, Secretary of the Interior, against your peti¬ 
tioner, and that therefore the same should be vacated and held for naught; 
whereupon, and on said April twenty-sixth, nineteen hundred, an order 
was made bv said Secretary of the Interior cancelling and revoking the 
said order of February fifth, nineteen hundred, disbarring your petitioner 
from practice. 
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That prior to February fifth, nineteen hundred, your petitioner, as 
attorney for Sarah A. Dochertv, widow of John M. Dochertv, of Co. E, 
3rd X. J. Caw, filed an original declaration for widow’s pension on 
behalf of said Sarah A. Dochertv, in the office of the Honorable H. Clay 
Evans, Commissioner of Pensions, under and by virtue of the provisions 
of an act of Congress entitled “An act granting pensions to soldiers and 
sailors who are incapacitated for the performance of manual labor, and 
providing for pensions to widows, minor children, and dependent 
parents,” approved June twenty-seventh, eighteen hundred and ninety, 
and upon which said declaration for pension a certificate, Xo. 492097, 
granting a pension to said widow, was issued bv the Honorable H. Clay 
Evans, Commissioner of Pensions, and countersigned by the Honorable 
Ethan A. Hitchcock, Secretary of the Interior, on April twenty- 

3 sixth, nineteen hundred; that bv section 4 of said act of June 
27, 1890, it is, among other things, provided, that the sum of ten 

dollars shall be payable, upon the order of the Commissioner of Pensions, 
by the pension agent making payment of the pension allowed, to the 
attorney engaged in preparing,.presenting, or prosecuting any claim under 
the provisions of said act for services in preparing, presenting, or prose¬ 
cuting such claim; that notwithstanding the provisions of said 4th section 
of said act of June 27th last aforesaid, the Honorable H. Clay Evans, 
Commissioner of Pensions, has neglected and refused to make an order 
for the payment by the pension agent (who has made payment of the 
aforesaid pension allowed to the said Sarah A. Dochertv) of the aforesaid 
fee of ten dollars to your petitioner, who is entitled to the same for pre¬ 
paring, presenting, and prosecuting said claim ; that subsequently to the 
making of said order of April twenty-sixth, nineteen hundred, by the 
Honorable Ethan A. Hitchcock, Secretary of the Interior, cancelling and 
revoking said order of February fifth, nineteen hundred, disbarring your 
petitioner from further practice before said Department of the Interior, 
and after refusal bv said H. Clav Evans, the honorable Commissioner of 
Pensions, of the payment to your petitioner of said fee of ten dollars, so 
as aforesaid due and payable to your petitioner, under and by virtue of the 
provisions in said 4th section of said act of June 27th, 1890, as aforesaid, 
your petitioner appealed to the Honorable Ethan A. Hitchcock, Secretary 
of the Interior, from said refusal of said H. Clay Evans, the honorable 
Commissioner of Pensions, to order the payment of said fee to your 
petitioner, as aforesaid, by petition preferred by Edwin Robert Walker 
and Garret D. W. Vroom, of counsel for your petitioner, and on 

4 his behalf, and that the Honorable Ethan A. Hitchcock, Secretary 
of the Interior, by order made on January eleventh, nineteen 

hundred and one, denied the said petition of appeal, so as aforesaid 
preferred by your petitioner through his said counsel on his behalf. 

That the neglect and refusal of the said Honorable H. Clay Evans, 
Commissioner of Pensions, to make an order for the payment to your 
petitioner of the aforesaid fee of ten dollars, to which he is entitled for 
his services in preparing, presenting, and prosecuting the aforesaid claim 
for pension of the said Sarah A. Docherty, was put upon the ground, by 
the said honorable Commissioner of Pensions, that your petitioner was 
not entitled to said fee for the reason that the record of said Pension 
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Bureau shows that said claimant revoked your petitioner’s power of attor¬ 
ney to prosecute her claim and appointed another attorney in your peti¬ 
tioner’s place and stead, who completed said claim during the period of 
your petitioner’s disbarment from practice before said bureau; but your 
petitioner charges and insists that his said power of attorney was never, 
in law, revoked by said claimant Sarah A. Dochertv, who had no power 
to revoke the same; and that whether it was or not in fact revoked and 
another attorney appointed in the place and stead of your petitioner for 
said claimant (of which he has no knowledge save as he is informed by 
said Commissioner of Pensions), that nevertheless, as your petitioner has 
been informed and believes, and therefore charges, no attorney’s fee was 
ever certified and paid to any other attorney in said case, and none has 
been certified and paid to him as aforesaid; and even if a fee had been 
certified and paid to any other attorney in the said case, upon 
5 any alleged substitution of attorney, that nevertheless in law 
such substitution and payment could not operate to deprive your 
petitioner of his lawful fee in said case, as aforesaid. 

Your petitioner is advised by counsel, and verily believes and there¬ 
fore charges, that the said order made bv said Secretarv of the Interior on 
said April twenty-sixth, nineteen hundred, cancelling and revoking the 
said order of February fifth, nineteen hundred, disbarring your petitioner 
as aforesaid, operated to restore your petitioner to the roll of attorneys 
practicing in said Interior Department, and before the bureaus thereof as 
of the day and time when said order of disbarment was made, bv reason 


of the illegality of said order of disbarment, and that therefore, in law, 
your petitioner never was disbarred at all from practice in said Depart¬ 
ment and before the bureaus thereof, and that said illegal order of dis¬ 


barment can not operate to deprive him of any fees or emoluments to 
which he was and is entitled bv virtue of the statutes of the United 


States in that behalf made and provided. 

Your petitioner therefore respectfully prays that a writ of mandamus 
may issue out of, and under the seal of, this honorable court, to be directed 
to the said the Honorable Ethan A. Hitchcock, Secretary of the Interior, 
and the Honorable H. Clay Evans, Commissioner of Pensions, command¬ 
ing and enjoining him, the said Secretary of the Interior, to grant the prayer 
of your petitioner’s said petition of appeal aforesaid, and commanding 
and enjoining him, the said Commissioner of Pensions, to order the pay¬ 
ment to your petitioner by the pension agent who made payment of the 
aforesaid pension allowed to the said Sarah A. Dochertv of the 
6 aforesaid fee of -ten dollars, to which your petitioner is entitled 
as aforesaid, pursuant to the statute in such case made and pro¬ 
vided, as aforesaid. 

And your petitioner, as in duty bound, will ever pray, Ac. 

Hexry D. Phillips, 

Attorney pro se. 

E. R. Walker, of Counsel. 


District of Columbia, ss: 

Henry D. Phillips, the above-named petitioner, being duly sworn 
according to law, on his oath says that he has read over the foregoing 
petition and knows the contents thereof, and that the facts, matters, and 
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things therein stated are true, to the best of his knowledge, information, 
and belief. 

Henry D. Phillips. 
Sworn and subscribed to before me this 29th dav- of January, 1901. 

t %f S 

John R. Young, Clerk. 

7 Rule to show cause. 

In the supreme court of the District of Columbia. 

United States ex iiel. Henry D. Phillips, ^ 

l' ctit U el ’ , At law, Xo. 44463. 

H. Clay Evans, Commissioner of Pensions, f P et ^ ou ^ 01 

’ 1 mandamus. 


and Etlian A. Hitchcock, Secretary of the In¬ 
terior. 


Upon reading the petition for writ of mandamus in the above-entitled 
cause, and upon consideration of the same— 

It is on this 29th dav of January, 1901, on motion of Henry D. 
Phillips, attorney pro se, ordered that the said respondents do show 
cause before the undersigned, on the 12th day of February next (1901), 
at 10 o’clock in the forenoon, at the court-house in the city of Washing¬ 
ton, I). C., why a writ of mandamus should not issue according to the 
prayer of the said petition; and it is further ordered that a copy of the 
said petition and affidavit thereto annexed, and of this order, be served 
upon each of the said respondents within four days from the date 
hereof. 

Chas. C. Cole, Justice. 

(Endorsed:) Served copy of within order and copies of petition and 
affidavit in this cause on respondents, H. Clay Evans, Commissioner of 
Pensions, and Ethan A. Hitchcock, Secretary of the Interior, Jan’y 29, 
1901. Aulick Palmer, marshal. 

8 Response to rule to sltoiv cause.—Filed February 15, 1001. 

In the supreme court of the District of Columbia. 

United States ex pel. Henry D. Phillips,'' 

petitioner, 

H. Clay Evans, Commissioner of Pensions, ' ^°-44463. 

and Ethan A. Hitchcock, Secretary of the In- 
terior. 

J 

Come now H. Clay Evans, Commissioner of Pensions, and Ethan A. 
Hitchcock, Secretary of the Interior, the defendants above named, and, 
responding to the order heretofore granted herein requiring them to show 
cause why a writ of mandamus should not issue herein according to the 
prayer of the petition, respectfully show unto the court: 

First. That the petition herein for a writ of mandamus is bad in sub¬ 
stance, in this: (a) The petition shows that the petitioner has an ade- 
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quate remedy at law; (b) neither of the defendants is shown to owe unto 
the petitioner any duty or obligation imposed by law in respect of the 
matter complained of; (c) this court is without jurisdiction or authority 
to review the action of either of the defendants in respect of the matter 
complained of. 

Second. And further responding to said order to show cause, the said 
defendants allege that the said petitioner, Henry D. Phillips, rendered 
no service for or on behalf of the said Sarah A. Docherty in the matter 
of the prosecution of her said claim for pension other than to pre- 

9 pare and file in the Pension Bureau her original declaration or 
application for pension, accompanied by an instrument in writing 

executed by her appointing the petitioner as her attorney and agent to 
represent her in the prosecution of said claim; that the petitioner did 
not prepare or file any evidence in support of said claim; that said decla¬ 
ration or application was not in substance or effect such as to justify the 
allowance of said claim without the presentation of evidence sustaining 
and supporting the same; that thereafter, and on March 15, 1900, the 
pension claimant filed in the Pension Bureau her written instrument 
revoking the authority of the petitioner to act as her attorney or agent 
in the prosecution of her said claim; that thereafter, with the assistance 
and aid of others not acting for or on behalf of the petitioner, the said 
Docherty did prepare and file in the Pension Bureau the evidence neces¬ 
sary to sustain and support her said claim; that thereafter, and upon 
consideration of the evidence so presented, the said claim was allowed 
by the Commissioner of Pensions; that the authority of the petitioner 
to act as attorney or agent for the claimant having been so revoked by 
the claimant, and the petitioner having failed to prepare or present the 
evidence necessary to secure the allowance of said claim, and having 
failed to prosecute said claim to completion, the Commissioner of Pen¬ 
sions, in the exercise of the authority conferred upon him by law over 
the fees and compensation of attorneys or agents for prosecuting pension 
claims of this character, held and declared that the petitioner is not enti¬ 
tled to any fee or compensation in respect of the said claim of the said 
Sarah A. Docherty; and that thereafter the Commissioner of 

10 Pensions caused all of the moneys accruing upon the pension of 
the said Docherty so allowed to be paid over to her in person, 

without deducting or withholding any portion thereof as fees or compen¬ 
sation for an attorney or agent. 

Wherefore the said defendants respectfully pray that the said rule to 
show cause may be discharged, and that they may be dismissed without 
day. 

Willis Van Devaxter, 
Assistant Attorney-General , Attorney for Defendants. 


The United States of America, District of Columbia , ss: 

H. Clay Evans, being first duly sworn, upon his oath, doth depose and 
say that he is the Commissioner of Pensions of the United States; that 
as such Commissioner he is one of the defendants in the above-entitled 
case; that he has read the foregoing answer; that he has a personal 
knowledge of the matters therein stated, and that the statements therein 
made are true. 


H. Clay Evans. 
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Subscribed in my presence and sworn to before me this 12th day of 
February, A. D. 1901. 

[seal.] ’ 0. 0. Stouffer, 

Notary Public. 

11 Stipulation.—Filed February Id, 1901. 

In the supreme court of the District of Columbia. 


United States ex rel. Henry D. Phillips, 

petitioner, 

v. 

H. Clay Evans, Commissioner of Pensions, 
and Ethan A. Hitchcock, Secretary of the In- 
terior. 


V At law, Xo. 44463. 


j 


The parties hereto do hereby stipulate that the defendants, in respond¬ 
ing to the order to show cause, heretofore granted herein, may combine 
in one and the same pleading all such matters of law as can properly be 
presented by a demurrer to the petition and also all such matters of fact 
as can be properly presented by a plea or answer; that by so doing the 
• defendants shall not be deemed to have waived or affected any right 
which they would otherwise have to present in any other form or in any 
other manner, or to rely upon any matter of law or fact so embraced in 
said single pleading, and that the purpose of this stipulation is to pro¬ 
mote the convenience of the parties by defining the issues of law and fact 
herein at the earliest practicable time, and enabling the parties to secure 
a determination of all such issues at a single hearing so far as their deter¬ 
mination may be necessary to a decision of the matter in controversy. 

Dated February 12, 1901. 

Henry D. Phillips, 

Attorney for Petitioner pro se. 
Willis Van Devanter, 
Assistant Attorney-General, Attorney for Defendants. 


12 Order for time to plead.—Filed February Id, 1901. 


In the supreme court of the District of Columbia. 


United States ex rel. Henry D. Phillips, ^ 

petitioner, 

vs. 

H. Clay Evans, Commissioner of Pensions, 
and Ethan A. Hitchcock, Secretary of the In¬ 
terior, respondents. 


At law, Xo. 44463. 
On petition for 
mandamus, &c. 


The rule to show cause why a writ of mandamus should not issue in 
the above-stated cause, according to the prayer of the petition therein, 
being returnable, and the matter being opened to the court by Edwin 
Robert Walker, of counsel for the petitioner, in the presence of Willis 
Van Devanter, the Assistant Attorney-General of the United States for 
the Department of the Interior, and upon reading and filing the answer 
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of the respondents to the said petition, and no cause being shown or 
appearing to the contrary: 

It is thereupon, on this 15th day of February, nineteen hundred and 
one, on motion of the said Edwin Robert Walker, of counsel as aforesaid, 
Ordered, that the said petitioner have until and including Tuesday, the 
twenty-sixth day of February instant, in which to file any pleading in 
reply to the aforesaid answer put in by the respondents ■which he may be 

advised is material and necessary for him to file in said cause. 

•/ 

Chas. C. Cole, Justice. 

13 Replication.—Filed February 26 , 1901. 

In the supreme court of the District of Columbia. 


Exited States ex rel. Hexry D. Phillips, ^ 

petitioner, 

ex. 

H. Clay^ Evaxs, Commissioxee of Pexsioxs, 
and Ethan A. Hitchcock, Secretary of the Inte- 
rior, respondents. j 


At lav r , Xo. 44463. 
On petition for 
mandamus, &c. 


And the said petitioner, Henry D. Phillips, as to the said answer and 
response of the said respondents to the rule to show cause herein, comes 
and says that the said petitioner, by reason of anything by the said 
respondents in the said response alleged, ought not to be barred from 
having a w rit of mandamus, issued out of and under the seal of this hon¬ 
orable court, to be directed to the said respondents, therein and thereby 
commanding and enjoining them as in and by his said petition in that 
behalf prayed for, because he says, first, that the said petition herein for 
a w r rit of mandamus is good in substance; and second, because he says 
that he filed said aforesaid declaration for widow’s pension on behalf of 


said Sarah A. Dochertv in the office of the Commissioner of Pensions on 


the twenty-third day of January, nineteen hundred, and that bv said 
illegal order of disbarment made against him by the Secretary of the 
Interior (and which was made upon the recommendation of said 
14 Pension Commissioner) on said fifth day of February, nineteen 
hundred, he v'as prevented and precluded from further prosecut¬ 
ing the claim of the said Sarah A. Docherty, by no fault, neglect, or dere¬ 
liction on his part, and has been from thence hitherto so prevented and 


precluded by said Pension Commissioner, and because at all times between 
said fifth day of February and twenty-sixth day of April, nineteen hun- 

t i t' V J. J 

dred, when said Secretary of the Interior made said order cancelling and 


revoking said illegal order of disbarment, he had pending before said 
Pension Commissioner an application to open, vacate, cancel, and revoke 
said illegal order of disbarment, and afterwards, before said Secretary of 
the Interior, an appeal for the same purpose, and because the said Com¬ 


missioner of Pensions had no right, power, or authority to permit a sub¬ 
stitution of attorney in his place and stead for said claimant, Sarah A. 
Docherty, pending his said motion for the opening, cancelling, and revok¬ 
ing of said illegal order of disbarment and his appeal from the same, and 
because the permitting by said Pension Commissioner of the substitution 
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of attorney could not operate to deprive your petitioner of his rights and 
lawful fees and emoluments as attorney for said petitioner during the 
period last aforesaid, and because bv rule 12 of the Rules of Practice 
before the C 'ommissioner of Pensions, relating to attorneys, approved by 
said Commissioner of Pensions and said Secretary of the Interior on May 
11, 1899, “Xegleet to prosecute a claim for one year will be held, in 
default of cause shown therefor, conclusive evidence of abandonment of 
a claim by an attorney, and claimant will lie so informed,” whereas in 
truth and in fact the said Commissioner of Pensions instead of waiting 
for one year after the filing of said declaration, to wit, until Janu- 
15 ary twenty-third, nineteen hundred and one, to give him an oppor¬ 
tunity to further prosecute said pension claim, the said Commis¬ 
sioner of Pensions in the meantime, and between February fifth and 
April twenty-sixth, nineteen hundred, notified said claimant, Sarah A. 
Doeherty, that he had been dropped from the roll of attorneys practicing 
before said Pension Bureau, and suggested to her to procure the appoint¬ 
ment and substitution of another attorney in his place and stead, in con¬ 
travention and disregard of his rights. 

And this the said petitioner is ready to verify; wherefore he prays 
judgment and that the said writ of mandamus mav be awarded to him, 
as prayed for in his said petition. 


E. R. "Walker, Of Counsel. 


Henry JD. Phillips, 

Attorney pro se. 


State of Xew Jersey, 

County of Jlereer, s*: 

Henry I). Phillips, the above-named petitioner, being duly sworn 
according to law, on his oath says: That he has read the foregoing rep¬ 
lication and knows the contents thereof, and that the facts, matters, and 
things therein stated are true, to the best of his knowledge, information, 
and belief. 

Henry D. Phillips. 

Sworn to and subscribed before me this 21st dav of February, 1901. 
[seal.] W. F. Clemmer, A. P. 

10 Demurrer to replication.—Filed February 20, 1901. 

In the supreme court of the District of Columbia. 

United States ex rel. Henry D. Phillips, ^ 

petititioner, 

H. Clay Evans, Commissioner of Pensions, ' ^ 11163. 

and Ethan Allen Hitchcock, Secretary of the 
Interior. 

J 

Come now the defendants and show unto the court that the replication 
herein is bad in substance in this: (a) The petitioner has an adequate 
remedy at law in its ordinary course; (b) neither of the defendants is 
shown to owe unto the petitioner any official duty or obligation imposed 
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by law in respect of the matter sought to be brought in controversy; 
(c) this court is without jurisdiction or authority to review the action of 
either of the defendants in respect of the matter sought to be brought in 
controversy; (d) said replication neither avoids nor controverts any 
material part of the matters of fact set forth in the defendants’ response 
to the rule to show cause. 

Willis Tax Devaxter, 
Assistant Attorney-General, Attorney for Defendants. 

17 Joinder in demurrer. — Filed, March 8,1901. 


In the supreme court of the District of Columbia. 


United States ex rel. Henry D. Phillips, ^ 

petitioner, 

vs. 

H. Clay Evans,- Commissioner of Pensions, ’ 
and Ethan A. Hitchcock, Secretary of the Inte- 
rior, respondents. j 


At law, Xo. 44463. 
On petition for 
mandamus. 


And the said petitioner says that the said replication, and the matters 
therein contained, in manner and form as the same are above stated and set 
forth, are sufficient in law for him, the said petitioner, to have and main¬ 
tain his aforesaid action thereof against the said respondents, and the 
said petitioner is ready to verify and prove the same as the court here 
shall direct and award; whereupon, inasmuch as the said respondents 
have not answered the said replication, nor hitherto in any manner denied 
the same, the said petitioner prays judgment and that the said writ of 
mandamus may be awarded to him, as in and by his said petition in that 
behalf he has already prayed. 

Henry D. Phillips, 

Attorney pro se. 

E. R. Walker, Of Counsel. 


18 Order for peremptory writ of mandamus.—Filed April 20, 1901. 


In the supreme court of the District of Columbia. 


United States ex rel. Henry D. Phillips,^ 

petitioner, 


v. 

H. Clay Evans, Commissioner of Pensions, 
and Ethan Allen Hitchcock, Secretary of the 
Interior. 


At law, Xo. 44463. 


j 


Come now the respective parties, by their several attorneys, and this 
cause is now submitted to the court upon the objections of the defendants 
to the petition of the relator and upon the demurrer of the defendants to 
the replication of the relator, and the same being argued by counsel, and 
the court being duly advised in the premises, it is now ordered by the 
court that the objections of the defendants to the petition of the relator 
be and the same are overruled, to which ruling the defendants reserve an 
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exception. And it is further ordered by the court that the demurrer of the 
defendants to the replication of the relator be and the same is overruled, 
to which ruling the defendants reserve an exception. And the defend¬ 
ants, electing to stand upon their objections to the petition of the relator 
and upon their demurrer to the replication of the relator, and declining 
to plead further herein, it is further considered, ordered, and adjudged 
by the court that a peremptory writ of mandamus forthwith issue out of 
and under the seal of this court, directed to the said defendant, H. Clay 
Evans, as Commissioner of Pensions, requiring and commanding 
19 him to fix and order the payment to the relator, Henry D. Phil¬ 
lips, in the manner provided by law, of a fee not greater than ten 
dollars, for his services as agent and attorney for Sarah A. Docherty in 
preparing, presenting, and prosecuting her claim for pension under sec¬ 
tion two of the act of Congress approved June 27, 1890 (26 Stat., 182), 
the said fee to be paid out of the first moneys accruing to the said Sarah 
A. Docherty upon her pension allowed under section two of said act of 
Congress, and the amount of such fee to be fixed upon the same basis 
that it would have been fixed if the relator had been permitted to prose¬ 
cute said claim for pension to a favorable conclusion and had not been 
interrupted in the prosecution thereof by his erroneous exclusion or dis¬ 
barment from practice before the Pension Bureau during the pendency 
of said claim for pension. 

And it is further considered, ordered, and adjudged by the court that 
the relator do have and recover from the Defendant Evans his costs herein 
expended. And the rule is discharged as against the Defendant Hitch¬ 
cock, to all of which judgment the said Defendant Evans reserves an 
exception. 

And the said Defendant Evans now in open court gives notice of and 
prays an appeal from this judgment to the court of appeals of the Dis¬ 
trict of Columbia, which appeal is hereby allowed. Appeal bond in the 
sum of 8100.00. 

Dated April 20, 1901. 


Chas. C. Cole, 
Associate Justice. 


20 Appeal and waiver of citation and bond.—Filed May 8, 1901. 

In the supreme court of the District of Columbia. 

United States ex del. Henry D. Phillips,^ 

petitioner. 

v. 

H. Clay Evans, Commissioner of Pensions, 
and Ethan Allen Hitchcock, Secretary of the 
Interior. 

The clerk of said court will enter an appeal to the court of appeals of 
the District of Columbia, on behalf of H. Clay Evans, Commissioner 
of Pensions, from the final order and judgment entered April 20, 1901. 
Washington, Mav 4, 1901. 

Willis Van Devanter, 

Assistant Attorney-General , Attorney for H. Clay Evans , 

Commissioner of Pensions. 


VAt law. ISo. 44463. 
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Citation and bond on appeal waived. 

Washington, May 4, 1901. 

H. I). Phillips, pro se. 
W. C. Pollock, 

Attorney for Ethan Allen Hitchcock , Secretary of the Interior. 

21 Supreme court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 20, 
inclusive, to be a true and correct transcript of the record, as prescribed 
by rule 5 of the court of appeals of the District of Columbia, in cause 
No. 44463, at law, wherein United States ex rel. Henry D. Phillips is 
petitioner, and H. Clay Evans, Commissioner of Pensions, et al. are 
respondents, as the same remains upon the files and of record in said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, this 17" day of May, 
A. D. 1901. 

[seal.] John R. Young, Clerk. 

22 (Indorsement on cover :) District of Columbia supreme court, 
No. 1101. H. Clay Evans, Commissioner of Pensions, appellant, 

vs. United States ex rel. Henry D. Phillips. Court of appeals, District 
of Columbia. Filed Jun J 1, 1901. Robert Willett, clerk. 
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H. CLAY EVANS, ETC., VS. UNITED STATES, ETC. 1 

a Supreme court of the District of Columbia. 

United States ex rel., Henry D. Phillips,^ 

vs. 

H. Clay Evans, Commissioner of Pensions, }* No. 44464, at law. 
and Ethan Allen Hitchcock, Secretary of the 
Interior. 

United States of America, 

District of Columbia, ss: 

Be it remembered that, in the supreme court of the District of Columbia, 
at the city of Washington, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and proceedings had in the above- 
entitled cause, to wit: 

1 Petition for writ of mandamus. — Filed, Jan. 29, 1901. 

In the supreme court of the District of Columbia. No. 44464, law. 

To the Honorable, the Supreme Court of the District of Columbia: 

The petition of Henry D. Phillips, of full age, a citizen of the United 
States, residing in the city of Washington, District of Columbia, respect¬ 
fully shows: That he is a person appearing of record in the office of the 
Secretary of the Interior as having complied with the requirements of 
the regulations prescribed by said Secretary for the recognition of attorneys 
or agents for claimants before the Department of the Interior and is 
therefore and thereby authorized to prosecute any claim for pension 
before the Pension Bureau in accordance with the rules and regulations 
of said Interior Department; that your petitioner was so admitted to 
practice in or about the year eighteen hundred and seventy-eight; that 
on March twenty-third, eighteen hundred and ninety-five, your petitioner 
filed in the Office of the Commissioner of Pensions an application for the 
accrued pension due Louisa Aab, widow of George Aab, deceased, under 
certificate No. 174372, Co. B, 23 R. D., N. Y. Infantry ; that, your 
petitioner filed the necessary evidence and completed the prosecution of 
said case; that on February twenty-seventh, eighteen hundred and ninety- 
seven your petitioner received from the said widow the sum of three 
dollars (§3.00) as his fee for services in said accrued pension case ; that 
subsequently the Honorable H. Clay Evans, Commissioner of Pensions, 
made a demand upon your petitioner to refund, surrender, and pay into 
the said Pension Bureau the said three dollars on the ground that 

2 the same was illegally paid to him, your petitioner, and in viola¬ 
tion of sections 3 and 4 of the act of Congress entitled “An act 

making appropriations for the payment of invalid and other pensions of 
the United States for the fiscal year ending June 30th, 1885, and for 
other purposes/’ approved July 4th, 1884; that thereupon your petitioner 
refunded, surrendered, and paid into said Pension Bureau the said sum 
of three dollars, under protest, and thereupon appealed said matter to 
the honorable Secretary of the Interior, who, on June sixteenth, eight¬ 
een hundred and ninety-eight, refused and denied the said petition of 
appeal on the same ground as taken and stated by the said Commissioner 
of Pensions. 
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Y. our petitioner is advised by counsel, and verily believes and therefore 

charges, that an accrued pension is not a pension case in which the fees of 

the attorney prosecuting the same are ascertained, fixed, and pavable 

under any act of the Congress of the United States, but that in all*such 

cases the matter of the fee of the attorney prosecuting such case is one 

of agreement and adjustment between the parties—attorney and client— 

and is therefore not a matter over which the Commissioner of Pensions 

has anv authority or control. 

* * 

Your petitioner therefore respectfully prays that a writ of mandamus, 
may issue out of and under the seal of this honorable court, to be directed 
to the Honorable Ethan A, Hitchcock, Secretary of the Interior, and the 
Honorable H. Clay Evans, Commissioner of Pensions, commanding and 
enjoining him, the said Secretary of the Interior, to grant the prayer of 
your petitioner’s said petition of appeal aforesaid, and commanding and 
enjoining him, the said Commissioner of Pensions, to refund, sur- 
3 render, and pay over to your petitioner the aforesaid fee of three 
dollars, so as aforesaid surrendered and paid to the said Commis¬ 
sioner of Pensions by your petitioner under protest as aforesaid. 

And your petitioner, as in duty bound, will ever pray, &c. 

Henry D. Phillips, 

Attorney pro se. 

E. K. Walker, Of Counsel. 


District of Columbia, **.• 

Henry D. Phillips, the above-named petitioner, being duly sworn 
according to law, on his oath says that he has read over the foregoing 
petition and knows the contents thereof, and that the facts, matters, and 
things therein stated are true to the best of his knowledge, information, 
and belief. 

Henry D. Phillips. 

Sworn and subscribed to before me this 29th dav of January, 1901. 

%/ V / 

John R. Young, Clerk. 

4 j Rule to show ectuse. 


In the supreme court of the District of Columbia. 


United States ex rel., Henry DC 
Phillips, petitioner, 

vs. 

H. Clay Evans, Commissioner of 
Pensions, and Ethan A. Hitchcock, 
Secretary of the Interior. 


At law, Xo. 44464. 
tion for mandamus, 
show cause. 


On peti- 
Pule to 


Upon reading the petition for writ of mandamus in the above-entitled 
cause, and upon consideration of the same: 

It is on this 29th day of January, 1901, on motion of Henry D. Phil¬ 
lips, attorney pro se, ordered: That the respondents do show cause 
before the undersigned on the 12th day of February next (1901), at 10 
o’clock in the forenoon, at the court-house in the city of Washington, 
D. C., why a writ of mandamus should not issue according to the prayer 
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of the sair] petition; and it is further ordered that a copy of the said 
petition and affidavit thereto annexed, and of this order, be served upon 
each of the said respondents within four days from the date hereof. 

Chas. C. Cole, Ju stice. 

Marshal* s return. 

Served copy of within order and copies of petition and affidavit in this 
cause on respondents, H. Clay Evans, Commissioner of Pensions, and 
Ethan A. Hitchcock, Secretary of the Interior, Jany. 29, 1901. 

Aulick Palmed, J larsha/. 

B. 

5 Response to rule to shore cause .— FiUd Feb. 15 , 1901. 

In the supreme court of the District of Columbia. 

United States, ex eel. Hexey D. Phillips, ^ 

petitioner, 

H. Clay Evans, Commissioxee of Pensions, ' ^ ^ > ^°- 44464. 
and Ethan A. Hitchcock, Secretary of the 
Interior. 

Come now H. Clay Evans,. Commissioner of Pensions, and Ethan A. 
Hitchcock, Secretary of the Interior, the defendants above named, and 
responding to the order heretofore granted herein, requiring them to 
show cause whv a writ of mandamus should not issue herein according 
to the prayer of the petition, respectfully show unto the court : 

First. That the petition herein for a writ of mandamus is bad in sub¬ 
stance, in this: (a) The petition shows that the petitioner has an adequate 
remedy at- law; (b) neither of the defendants is shown to owe unto the 
petitioner any duty or obligation imposed by law in respect of the mat¬ 
ter complained of; (e) this court is without jurisdiction or authority to 
review the action of either of the defendants in respect of the matter 
complained of. 

Second. And further responding to said order to show cause, the said 
defendants allege that during the pendency of the appeal to the Secretary 
of the Interior from the action of the Commissioner of Pensions, recited in 
the petition herein, the Pension Bureau held and retained the money 

6 received by it from the petitioner, as recited in the petition; that after 
the Secretary of the Interior acted upon said appeal and sustained the 

action of the Commissioner of Pensions complained of in said appeal, 
said sum of money so received bv the Pension Bureau from the petitioner 
was, under the direction of the Commissioner of Pensions, returned and 
paid over to the said Louisa Aab, from whom the petitioner had there¬ 
tofore received the same as recited in the petition; that neither of the 
defendants now has possession of or auv authority or control whatsoever 
over the said money so received by the Pension Bureau from the peti¬ 
tioner and so refunded to the said Louisa Aab, or over the said Louisa 
Aab, or over any monies belonging to her; that there are no public 
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monies over which either of these defendants has any authority or con¬ 
trol out of which they, or either of them, can now return or cause to be 
returned to the petitioner the said monev so received by the Pension 
Bureau from the petitioner, or any part thereof; and that while these 
defendants will endeavor to comply with any judgment which may be 
rendered against them in this cause, in the exercise of lawful authority, 
they know of no method or means, and now believe there is none, 
whereby thev, or either of them, in the exercise of any official function 
or dutv, could comply witli or carry into effect a writ of mandamus 
requiring them, as such officers, to refund, surrender, or pay over to the 
petitioner the said money so received from him by the Pension Bureau, 
or any part thereof. 

Wherefore the said defendants respectfully pray that the said rule to 
show cause mav be discharged and that thev may be dismissed without 
day. 

Willis Van Dev anted, 
Assistant Attorney-General, Attorney for Defendants. 


7 The United States of America, District of Columbia, ss: 

H. Clay Evans, being first duly sworn, upon his oath doth 
depose and say: That he is the Commissioner of Pensions of the United 
States; that as such Commissioner he is one of the defendants in the 
above-entitled cause; that he has read the foregoing answer; that he has 
a personal knowledge of the matters therein stated, and that the state¬ 
ments therein made are true. 

H. Clay Evans. 


Subscribed in my presence and sworn to before me this 12th day of 
February, A. I). 1901. 

[seal.] C. C. Stouffer, 

Xotari/ Public. 


Stimulation .— Filed Feb. Id, 1001. 


In the supreme court of the District of Columbia. 


United States, ex rel. Henry D. Phillips,'" 

petitioner, 

vs. 

H. Clay Evans, Commissioner of Pensions, 
and Ethan A. Hitchcock, Secretary of the 
Interior. 


At law, Xo. 44464. 


The parties hereto do hereby stipulate that the defendants, in respond¬ 
ing to the order to show cause, heretofore granted herein, may 
8 combine in one and the same pleading all such matters of law as 
can properly be presented by a demurrer to the petition, and also 
all such matters of fact as can be properly presented bv a plea or answer; 
that bv so doing the defendants shall not be deemed to have waived or 
affected any right which they would otherwise have to present, in any 
other form or in any other manner, or to rely upon any matter of law or 
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fact so embraced in said single pleading; and that the purpose of this 
stipulation is to promote the convenience of the parties by defining the 
issues of law and fact herein at the earliest practicable time, and enabling 
the parties to secure a determination of all such issues at a single hear¬ 
ing, so far as their determination may be necessary to a decision of the 
matter in controversy. 

Dated, February 12, 1901. 

Henry D. Phillips, 

Attorney for Petitioner, pro se. 

Willis Tan Devantee, 

Assistant A ttorney-General, Attorney for Defendants, 

9 Order extending petitionee’s time to plead.—Filed Feb. 15, 1901. 

In the supreme court of the District of Columbia. 


United States, ex eel. Henry D. Phillips, 

petitioner, 

vs. 

H. Clay Evans, Commissioner of Pensions, 
and Ethan A. Hitchcock, Secretarv of the 
Interior, respondents. 


At law, Xo. 44464. 
On petition for man¬ 
damus, Ac. Order 
for time to plead. 


The rule to show cause why a writ of mandamus should not issue in 
the above-stated cause, according to the prayer of the petition therein, 
being returnable, and the matter being.opened to the court by Edwin 
Robert Walker, of counsel for the petitioner, in the presence of Willis 
Van Devanter, the Assistant Attorney-General of the United States for 
the Department of the Interior, and upon reading and filing the answer 
of the respondents to the said petition, and no cause being shown or 
appearing to the contrary : 

It is thereupon, on this 15th day of February, nineteen hundred and 
one, on motion of the said Edwin Robert Walker, of counsel as afore¬ 
said, ordered that the said petitioner have until and including Tuesday, 
the twenty-sixth day of February instant, in which to file any pleading 
in reply to the aforesaid answer put in by the respondents which he may 
be advised is material and necessary for him to file in said cause. 

Chas. C. Cole, Justice . 
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Replication.—Filed Feb. 26, 1901. 


In the supreme court of the District of Columbia. 


United States ex eel. Henry D. Phillips, d 

petitioner, 

vs. 

H. Clay Evans, Commissioner of Pensions, [ 
and Ethan A. Hitchcock, Secretary of the Into- j 
rior, respondents. j 


At law, Xo. 44464. 
On petition for 
mandamus, Ac. 


And the said petitioner, Henry D. Phillips, as to the said answer and 
response of the said respondents to the rule to show cause herein, comes 
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and says, that the said petitioner, by reason of anything by the said 
respondents in the said response alleged, ought not to be barred from 
having a writ of mandamus, issued out of, and under the seal of, this 
honorable court, to be directed to the said respondents, therein and 
thereby commanding and enjoining them, as in and by his said petition 
in that behall prayed for, because he says, first, that the said petition 
herein for a writ of mandamus is good in substance; and second, because 
he says that the aforesaid fee of throe dollars received bv him for his 
services in said accrued pension case of Louisa Aab was received bv him 
out of her aforesaid pension money, and was demanded and received 
from your petitioner under his protest, as aforesaid, by said Commissioner 
of Pensions, because of the fact that the same was received out of the 
pension money of the said Louisa Aab, and if the said Commis- 

11 sinner of Pensions returned and paid over to the said Louisa Aab 
the said sum aforesaid, he did so in an attempt to pay over to 

her such and so much of her pension nionev, and as the said respondents 
have jurisdiction and control over the pension moneys now due and to 
grow due and become payable from time to time, under the laws of the 
United States in that behalf made and provided, to the said Louisa Aab, 
who is a pensioner of the United States, it is within the power of the 
said respondents, or one of them, to request of the said Louisa Aab that 
said money be refunded to the said Pension Commissioner, and, in de¬ 
fault thereof, to deduct the said sum from any subsequentlv accruing pen¬ 
sion becoming due and payable to the said Louisa Aab, and that it is the. 
right and duty of the said respondents, or one of them, to so deduct said 
sum from said pension of the said Louisa Aab, or anv installment thereof, 
in default of her refunding the same on demand, as aforesaid, and return 
the same to your petitioner, as by law and of right thev ought to have done. 

And this the said petitioner is ready to verifv, wherefore he prays 
judgment and that the said writ of mandamus may be awarded to him, 
as prayed for in his said petition. 

Henry I). Phillips, 

Attorney pro sc. 

E. If. "Walker, Of Counsel. 

State of Xew Jersey, County of Mercer, ss : 

Henry I). Phillips, the above-named petitioner, being dulv sworn, 
according to law, on his oath says: That he has read the foregoing 
replication and knows the contents thereof, and that the facts, 

12 matters, and things therein stated are true, to- the best of his 
knowledge, information, and belief. 

Henry I). Phillips. 

Sworn to and subscribed before me this 21 day of Februarv, 1901. 

Ah F. Cle aimer, X. P. 
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United States ex del. Henry D. Phillips, ^ 

petitioner, 

VS. 

H. Clay Evans, Commissioner of Pensions, 
and Ethan Allen Hitchcock, Secretary of the 
Interior. 


At law, Xo. 44464. 


Come now the defendants and show unto the court that the replication 
herein is bad in substance, in this: (a) The petitioner has an adequate 
remedy at law in its ordinary course; (b) neither of the defendants is 
shown to owe unto the petitioner any official duty or obligation imposed 
by law in respect of the matter sought to be brought- in controversy; (c) 
this court is without jurisdiction or authority to review the action 
13 of either of the defendants in respect of the matter sought to be 
brought in controversy; (d) said replication neither avoids nor 
controverts any material part of the matters of fact set forth in the 
defendants’ response to the rule to show cause. 

Willis Tan Devanter, 
Assistant Attorney-General, Attorney for Defendants. 

Joinder in demurrer.—Filed liar. 8, 1901. 

In the supreme court of the District of Columbia. 


United States ex rel. Henry D. Phillips, 1 

petitioner, j 

'? * s 1 ^ 

C I 

H. Clay Evans, Commissioner of Pensions, 
and Ethan A. Hitchcock, Secretary of the Inte¬ 
rior, respondents. , 


At law, Xo. 44464. 
On petition for 
mandamus. 


And the said petitioner says that the said replication, and the matters' 
therein contained, in manner and form as the same are above stated and 
set forth, are sufficient in law for him, the said petitioner, to have and 
maintain his aforesaid action thereof against the said respondents, and 
the said petitioner is .ready to verify and prove the same, as the court 
here shall direct and award ; whereupon, inasmuch as the said 
14 respondents have not answered the said replication, nor hitherto 
in any manner denied the same, the said petitioner prays judg¬ 
ment and that the said writ of mandamus may be awarded to him, as in 
and by his said petition in that behalf he has already prayed. 

Henry D. Phillips, 

Attorney pro sc. 


E. II. Walker, Of Counsel. 
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Order for peremptory writ of mandamus.—Filed Apr. 20 , 1901. 
In the supreme court of the District of Columbia. 


United States ex red. Henry D. Phillips, 

petitioner, 

H. Clay' Evans, Commissioner of Pensions, 
and Ethan Allen Hitchcock, Secretary of the 
Interior, defendants. 


At law, No. 44464. 


Come now the respective parties, by their several attorneys, and this 
cause is now submitted to the court upon the objections of the defendants 
to the petition of the relator and upon the demurrer of the defendants to 
the replication of the relator, and the same being argued by coun- 
15 sel, and the court being duly advised in the premises, it is now or¬ 
dered by the court that the objections of the defendants to the 
petition of the relator be, and the same are, overruled, to which ruling 
the defendants reserve an exception. And it is further ordered by the 
court that the demurrer of the defendants to the replication of the relator 
be, and the same is, overruled, to which ruling the defendants reserve 
an exception. And the defendants, electing to stand upon their objec¬ 
tions to the petition of the relator and upon their demurrer to the repli¬ 
cation of the relator, and declining to plead further herein, it is further 
considered, ordered, and adjudged by the court that a peremptory writ of 
mandamus forthwith issue out of and under the seal of this court, directed 
to the said defendant, H. Clay Evans, as Commissioner of Pensions, 
requiring and commanding him to cause to be paid to the relator, Henry 
D. Phillips, in the manner provided by law, and out of the first moneys 
accruing to Louise Aab upon her pension allowed under section two of 
the act of Congress approved June 27, 1890 (26 Stat., 182), the sum of 
three dollars, being the amount of a pension fee heretofore received by 
the relator from the said Louise Aab and by him paid into the Pension 
Bureau upon the unauthorized demand of the said Commissioner of 
Pensions. 


And it is further considered, ordered, and adjudged bv the court that 
the relator do have and recover from the defendant Evans his costs herein 
expended, and the rule is discharged as against the defendant Hitchcock, 
to all of which judgment the said defendant Evans reserves an exception. 

And the said defendant now in open court gives notice of and 
16 prays an appeal from this judgment to the court of appeals of the 
District of Columbia, which appeal is hereby allowed. Appeal 
bond in the sum of 8100. 

Dated April 20, 1901. 

Ciias. C. Cole, 
Associate Justice. 






9 


H. CLAY EVANS, ETC., VS. UNITED STATES, ETC. 


Appeal by Evans and waiver of citation and bond.—Filed Hay 8, 1901. 


In the supreme court of the District of Columbia. 


United States ex eel. Henry D. Phillips,^ 

petitioner, 


v. 

H. Clay Evans, Commissioner of Pensions, 
and Ethan Allen Hitchcock, Secretary of the 
Interior. 


!* At law, Xo. 44464. 


The clerk of said court will enter an appeal to the court of appeals of 
the District of Columbia, on behalf of H. Clay Evans, Commissioner 
of Pensions, from the final order and judgment entered April 20, 1901. 
Washington, May 4, 1901. 

Willis Yan Devanter, 

Assistant Attorney-General , 

Attorney for II. Clay Evans, Commissioner of Pensions. 

Citation and bond on appeal waived. 

Washington, May 4, 1901. 

H. D. Phillips, Pro se. 

W. C. Pollock, 

Attorney for Ethan Allen Hitchcock, Secretary of the Interior. 

17 Supreme court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John P. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 16, 
inclusive, to be a true and correct transcript of the record, as prescribed 
by rule 5 of the court of appeals of the District of Columbia, in cause 
Xo. 44464, at law, wherein United States ex rel. Henry D. Phillips is 
petitioner and H. Clay Evans, Commissioner of Pensions, et al. are 
respondents, as the same remains upon the files and of record in said 
court. 

In testimonv whereof I hereunto subscribe mv name and affix the seal 
of said court, at the citv of Washington, this 17th dav of Mav, A. D. 
1901. 

[seal.] John R. Young, Clerk. 

(Indorsement on cover:) District of Columbia supreme court. Xo. 
1102. H. Clay Evans, Commissioner of Pensions, appellant, vs. United 
States ex. rel. Henry D. Phillips. Court of appeals, District of 
Columbia. Filed June 1, 1901. Robert Willett, Clerk. 
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COURT OF APPEALS, 

DISTRICT OF COLUMBIA* 


H. OLAY EVANS, COMMISSIONER OP 
PENSIONS, 


vs. 


Appellant, 


UNITED STATES EX REL. HENRY D. 
PHILLIPS, 


Appellee 


October Term, 
1901, No. 1102 

>■ No. 10 Special 
Calendar. 

Aab Case. 


Brief for Appellee. 

STATEMENT OF CASE. 


The appellee, Mr. Phillips, in his petition for man¬ 
damus, shows that he is, and has been for years past, an 
attorney practising before the Pension Department. On 
March 23 d, 1895 , he filed in the Pension Office an ap¬ 
plication for accrued pension due Louisa Aab, widow of 
George Aab, deceased. He filed the necessary evidence 
and completed the prosecution of the case. O 11 Febru¬ 
ary 27 th, 1897 , he received from the widow $3 as his fee 
for services in her accrued pension case. Subsequently, 
Pension Commissioner Evans made a demand upon him 
to refund, surrender and pay into the Pension Bureau 
the $ 3 , on the ground that the same was illegally paid 
him, in violation of Sections 3 and 4 of the act of July 
4 th, 1884 . He refunded, surrendered and paid into the 


March 23, 
1895, applica¬ 
tion for ac¬ 
crued pension 
filed. 

February 27. 
1897, peti¬ 
tioner received 
$3 as fee from 
Mrs. Aab. 

Commis¬ 
sioner Evans 
demanded 
payment of 
fee to him. 
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Paid him 
under protest. 

Appealed to 

Secretary 

Interior. 

Appeal 

denied. 

Mandamus for 
repayment 
p rayed. 


Respondents' 
answer 
alleges peti¬ 
tion bad in 
substance and 
court without 
jurisdiction. 


Respondents 
no control 
over money 
refunded 
widow, and no 
money out of 
which peti¬ 
tioner could he 
paid. 


Bureau the $3 under protest, and appealed the matter- 
to the Secretary of the Interior, who, on June 16 th, 
1898 , refused and denied his petition of appeal, on the 
same ground taken by the Pension Commissioner 
(Record, page 1 ). He therefore prayed a writ of man¬ 
damus out of the Supreme Court of the District of 
Columbia, to be directed to the Secretary of the Interior, 
commanding him to grant the prayer of his petition of 
appeal, and against the Pension Commissioner, com¬ 
manding him to refund, surrender and pay over to him 
the fee of $ 3 , so surrendered by him into the Pension 
Bureau under protest (Record, page 2 ). Under the rule 
to show cause why the prayer of the petitioner should 
not be granted, the respondents answered that the peti¬ 
tion was bad in substance, alleging that the petitioner 
had an adequate remedy at law; that neither of the de¬ 
fendants was shown to owe the petitioner any duty or 
obligation imposed by law in respect of the matter .com¬ 
plained of ; that the Supreme Court was without juris¬ 
diction or authority to review the action of either of the 
defendants ; and that after the Secretary of the Interior 
had acted upon the appeal, and sustained the action of 
the Commissioner, the $3 was by the Commissioner re¬ 
turned and paid over to the widow; that neither of the 
defendants then had any authority or control over the 
money so received by the Pension Bureau, and refunded 
to the widow, or over the widow, or over any moneys 
belonging to her, and that there were no public moneys 
over which the defendants had any authority or con¬ 
trol, out of which they, or either of them, could return, 
or cause to be returned, to the petitioner, the money re¬ 
ceived by the Pension Bureau from him; and that while 
they would endeavor to comply with any judgment 
which might be rendered against them in the cause, they 
knew of no method or means, and believe there is none, 
whereby they, or either of them, in the exercise of any 
official function or duty, could carry into effect a writ 
of mandamus requiring them to pay over to Mr. Phil- 
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lips the money received from him in the matter (Record, 
pages, 3 and 4). 

The petitioner replied that the petition for mandamus 
was good in substance, because the fee of $3 received 
by him for his services in the accrued pension case of 
Louisa Aab was received by him out of her pension 
money, and was demanded and received from him under 
protest by the Commissioner of Pensions; because the 
same was received out of the pension money of the 
widow, and if the Commissioner of Pensions returned 
and paid over to the widow the sum mentioned, he did 
so in an attempt to pay over to her so much of her pen¬ 
sion money, and as the respondents have jurisdiction 
and control over the pension money due, and to grow 
due and payable, from time to time, under the laws of 
the United States, to the widow, who is a pensioner of 
the United States, it is within the power of the respond¬ 
ents, or one of them, to request of the widow that the 
money be refunded to the Pension Commissioner, and, 
in default thereof, to deduct the same from any subse¬ 
quently accruing pension payable to her, and that it is 
the right and duty of the respondents, or one of them, to 
deduct the sum from the pension of the widow, and 
return it to the petitioner (Record, pages 5 and 6). 

The respondents demurred to the replication, and the 
petitioner joined in the demurrer (Record, page 7). 

The cause was argued in the Supreme Court before 
Mr. Justice Cole, in March, 1901, and on April 20th, 
1891, he signed a judgment in said court that a per-' 
emptory mandamus issue against the Pension Commis¬ 
sioner, commanding* him to cause to be paid to the peti¬ 
tioner, in the manner provided by law, out of the first 
moneys accruing to Louisa Aab, upon her pension, al¬ 
lowed under Section 2 of the act of June 27th, 1890, the 
sum of $3, being the amount received by him from her, 
and by him paid into the Pension Bureau, upon the un¬ 
authorized command of the Commissioner of Pensions, 
with costs, and that the rule be discharged against the 
Secretary of the Interior (Record, page 8). 
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r 884* 
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decision June 
j6 t r8gS. 


Application 
for pension 
tinder March 
2, 1893, for 
unpaid amount 
accrued at 
time of 
soldier’s death. 

Same not a 
claim for 
pension* and 
not governed 
by § 3> 4» 

July 4, 

1SS4. 


The respondent, H. Clay Evans, Pension Commis¬ 
sioner, appealed (Record, page 9). 


ARGUMENT. 

This application for mandamus to compel the refund¬ 
ing to the petitioner of the sum of $3, a fee received by 
him from Mrs. Louisa Aah for services in her accrued 
pension case. The Commissioner of Pensions demanded 
of Mr. Phillips that he surrender and pay the same into 
the Pension Bureau, on the ground that it was illegally 
received by him, in violation of Sections 3 and 4 of the 
act of Congress, approved July 4th, 1884, which pro¬ 
vide that no attorney shall demand or receive any other 
compensation for his services in prosecuting a claim for 
pension than such as the Commissioner of Pensions shall 
direct to he paid to him, except in certain cases enu¬ 
merated. For Sections 3 and 4 of act of July 4th, 1884, 
see Appendix A. 

The Aah case was decided by the Secretary of the 
Interior June 16th, 1898, Mr. Webster Davis, Assistant 
Secretary, remarking in the adjudication: 

“The Bureau of Pensions has authority to 
demand the refundment of a fee *- * * 

purported to have been paid by a claimant to 
an attorney for services * * * when 

(he is) not entitled thereto." 

P. D. vol. 9, page 377. 

The application for the pension in this case was made 
under the act of March 2d, 1895, and was for the unpaid 
pension due George Aah at the time of his death, and 
which had accrued since the last payment to him by the 
pension agent. Mr. Phillips’ contention in the case 
before the Interior Department was that this application 
for accrued pension was not a claim for pension within 
the meaning of the act of July 4th, 1884, regulating the 
compensation to be paid by the Commissioner of Pen¬ 
sions to attorneys prosecuting pension claims in the 
Bureau, but was a matter wholly without the authority 
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of the Pension Bureau in such matter, and was one, 
therefore, in which the attorney could make his own 
contract for compensation with his client. 

This contention of Mr. Phillips’ was afterwards made 
the law and rule of procedure in the Department by the 
decision of the Secretary of the Interior in the case of 
John C. Hobson, deceased (claimant), and S. W. 
Dougherty & Company (attorneys), decided August 
8th, 1900, Assistant Secretary F. L. Campbell remark¬ 
ing in the adjudication that: 

“An agent or attorney rendering services in 
proceedings under the act of March 2d, 1895, 
in behalf of a person entitled, under its pro¬ 
visions, to the accrued pension, on a certificate 
of pension of a deceased pensioner, must look 
to the person by whom he is employed for pay¬ 
ment for his services. The case of George Aah 
(Q P. D. 377) is overruled T 

P. D., vol. 11, page 49. (See copy of de¬ 
cision printed in full. Appendix B.) 

The respondents’ contention against the claim for re¬ 
payment to Mr. Phillips is that there is no fund under 
their control out of which to make the payment that is 
admittedly due him, and claim that he has an adequate 
remedy at law. 

Our contention is that the act of the Pension Com¬ 
missioner was done in virtue of his office of Commis¬ 
sioner of Pensions and as the head of the Pension 
Bureau, and it certainly was done, under color of office, 
at least. Black’s Lazo Dictionary , page 222. We 
submit that it does not lie in the mouth of the Commis¬ 
sioner of Pensions, who has thus, colorably at least, 
illegally obtained the $3 from Mr. Phillips, to deny his 
liability as an official, when the act was done in his 
official capacity; and we submit further, that it is idle 
for him to rest his defence upon the assertion that he 
has no fund out of which to respond to Mr. Phillips, 
when the Court of Appeals of the District of Columbia, 
in Roberts v. U. S. Bx. Rel. Valentine , 13 App. D. C. 38, 
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decided, in awarding a mandamus against U. S. Treas¬ 
urer Roberts, that he was liable to pay the costs of the 
proceedings, notwithstanding his official capacity, re¬ 
marking in the opinion: 

“It is to be regretted that no action has ever 
been taken by Congress to meet the exigencies 
of such cases as this, both in respect to exempt¬ 
ing public officers from liability for costs, and 
providing for the substitution of their succes¬ 
sors, as parties, in case of death, resignation or 
removal. 

The courts have no discretion in the prem¬ 
ises. In the absence of legislation making 
another rule, they must treat the actions as 
personal, the writ as directed to the person 
temporarily occupying the office, and not to the 
office itself.” 

Surely, there has never been appropriated by Congress 
to any of the departments any fund out of which the 
incumbents might respond in costs in mandamus appli¬ 
cations against them, which are numerous, as the reports 
of the courts will show. If, therefore, the court has the 
power to award costs against an official, and if “they 
must treat the action as personal, the writ (being) 
directed to the person temporarily occupying the office, 
and not to the office itself,” then, also, the court has the 
right to adjudge that “the person temporarily occupying 
the office,” and who, by virtue of his office, has done any 
illegal act, shall, as such official, restore the party injured 
to his proper status. 

It is pleaded, and not denied, that the Pension Bureau 
has control over the pensions of the various claimants. 
Let it be borne in mind that the $3 paid Mr. Phillips by 
Mrs. Aab was demanded by the Bureau upon the ground 
that it had been illegally received from her by him, and 
the answer to the petition in this cause states that the $3 
was turned over to Mrs. Aab. Mr. Phillips did not 
return it to Mrs. Aab, and, therefore, he can never again 
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demand it of her. The Pension Commissioner can Commls - 

sioner can 

recover it from her by keeping it out of one of her in- deduct amount 
stallments of pension, for it is the daily practice of the < J i u o e m p ^ n ltl i ° ner 
Bureau to withhold moneys overpaid pensioners, on staiiment of 
various lines, and the reports of the Commissioner of cruing to Mrs. 
Pensions, for years past, will disclose large amounts, in Aab - 
the aggregate, thus retained from pensioners, as over¬ 
paid to them through mistake or otherwise. 

Recurring again to the cpiestion as to whether or not Application 
an application for accrued pension is a “claim for pen- p^^not a 
sion” within the meaning of the act of July 4th, 1884, claim for 

, . 1 tt pension. 

we desire to call the Court s attention to the case ot U. u. s. v . 

S. v. Nicewongcr, 20 Fed. Rep. page 438. That was a Xlcewo n gt:r - 
case in which a man had been indicted for taking 
$105.33 f° r his services in prosecuting a certain claim 
for accrued pension. The Court said, after adverting 
to the language of the acts then in existence (prior to 
July 4th, 1884), and which were substantially the same 
as the last-mentioned act, with regard to the receipt by 
pension attorneys of fees, &c., from their clients: 

“By no fair interpretation of this language 
—especially when employed in a criminal 
statute—can it be held to embrace a claim for 
reimbursement out of a granted and accrued 
pension.” 

True it is that the case just cited turned upon a' de- I v aw for all 
murrer to an indictment (which demurrer was sus- cases ‘ 
tained) ; but the language is sufficiently broad and un¬ 
qualified to make it the general law, in all cases, that an 
accrued pension case is not a “claim for pension” within 
the meaning of the acts of Congress. 

Further, in the Nicewonger case just cited, the Court 
held that the penal legislation limiting the amount law¬ 
fully receivable by an attorney instrumental in prose¬ 
cuting a claim for pension, does not apply to a claim 
under Section 4718, R. S., for reimbursement out of an 
accrued pension by one who bore the expenses of the 
last sickness and burial of the deceased pensioner, nor 
to the agent or attorney of such claimant, 


a 
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As to the absolute control of the Department over the 
bounty of pensioners, and its right to withhold money 
out of accruing pensions in proper cases, the follow¬ 
ing is pertinent: 

The case of Joseph B. Wilson, decision by Assistant 
Secretary F. P. Campbell, April 13th, 1901, wherein he 
held: 

“While it is evident that the allowance 
which it is proposed to recover was due to a 
clerical error, yet as, from an examination of 
the evidence, it is doubtful whether the pen¬ 
sioner was not justly entitled to what he re¬ 
ceived, it is held that recovery by withholding 
current pension should not be enforced.” (P. 
D., Vol. 11, page 308.) 

In this case it was stated that the law and practice as* 
to reimbursement in cases of overpayment, or erroneous 
payment of pension, was carefully and exhaustively re¬ 
viewed by Assistant Attorney-General Shields, in De¬ 
cember, 1889, whose opinion is to be found in the Ap¬ 
pendix to P. D., Vol. 6, page 297. 

The case of Sarah M. Decker, widow, was one in 
which pension was withheld for the purpose of recover¬ 
ing the amount paid under a fraudulent claim, and the 
decision is printed in full in Appendix C to this brief. 

In his annual report for the fiscal year ending June 
30th, 1900, the Pension Commissioner shows the col¬ 
lection of sundry amounts of money, including the sum 
of $358.40, direct from pensioners. (See Appendix 

D.) ' ‘ 

Upon the whole matter it is submitted that the judg¬ 
ment of the Court below should be affirmed, and that 
the writ of mandamus should issue as prayed for. 

Respectfully, 

H. D. PHIFFIPS, 

Att’y pro sc. 

E. R. WAFKER, 

Of Counsel. 
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APPENDIX A. 

Act July 4, 1884. 

An Act making appropriations for the payment of in¬ 
valid and other pensions of the United States for 
the fiscal year ending June thirtieth, eighteen hun¬ 
dred and eighty-five, and for other purposes. 

* * ❖ * * * * * * * * 

That the act entitled “An Act relating to claim agents 
and attorneys in pension cases,” approved June twen¬ 
tieth, eighteen hundred and seventy-eight, is hereby 
repealed; provided, however, that the rights of the 
parties shall not be abridged or affected as to contracts 
in pending cases, as provided for in said act; but such 
contracts shall be deemed to be and remain in full force 
and virtue, and shall be recognized as contemplated by 
said act. 

Sec. 2. That sections forty-seven hundred and sixty- 
eight, forty-seven hundred and sixty-nine, and forty- 
seven hundred and eighty-six of the Revised Statutes 
are hereby made applicable also to all cases hereafter 
filed with the Commissioner of Pensions, and to all 
cases so filed since June twentieth, eighteen hundred 
and seventy-eight, and which have not been heretofore 
allowed, except as hereinafter provided. 

Sec. 3. That section forty-seven hundred and eighty- 
five of the Revised Statutes is hereby re-enacted and 
amended so as to read as. follows: 

“Sec. 4785. No agent or attorney or other person 
shall demand or receive any other compensation for his 
services in prosecuting a claim for pension or bounty- 
land than such as the Commissioner of Pensions shall 
direct to be paid to him, not exceeding twenty-five dol¬ 
lars; nor shall such agent, attorney or other person de¬ 
mand or receive such compensation, in whole or in part, 
until such pension or bounty-land claim shall be allowed; 
provided, that in all claims allowed since June twentieth, 
eighteen hundred and seventy-eight, where it shall 


Act 4 July, 
1884. 
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Proviso 


Fee for 

bounty-land. 

etc. 


appear to the satisfaction of the Commissioner of Pen¬ 
sions that the fee of ten dollars, or any part thereof, has 
not been paid, he shall cause the same to be deducted 
from the pension, and the pension agent to pay the same 
to the recognized attorney/’ 

Sec. 4. That section forty-seven hundred and eighty- 
six of the Revised Statutes is hereby amended so as to 
read as follows: 

“Sec. 4786. The agent or attorney of record in the 
prosecution of the case may cause to be filed with the 
Commissioner of Pensions duplicate articles of agree¬ 
ment, without additional cost to the claimant, setting 
forth the fee agreed upon by the parties, which agree¬ 
ment shall be executed in the presence of and certified 
by some officer competent to administer oaths. In all 
cases where application is made for pension or bounty- 
land, and no agreement is filed with the Commissioner 
as herein provided, the fee shall be ten dollars and no 
more. And such articles of agreement as may hereafter 
he filed with the Commissioner of Pensions are not 
authorized, nor will they he recognized except in claims 
for original pensions, claims for increase of pension on 
account of a new disability, in claims for restoration 
where a pensioner’s name has been or may hereafter he 
dropped from the pension rolls on testimony taken by a 
special examiner, showing that the disability or cause 
of death, on account of which the pension was allowed, 
did not originate in the line of duty, and in cases of 
dependent relatives whose names have l>een or may 
hereafter he dropped from the rolls on like testimony, 
upon the ground of non-dependence, and in such other 
cases of difficulty and trouble as the Commissioner of 
Pensions may see fit to recognize them; provided, that 
no greater fee than ten dollars shall be demanded, re¬ 
ceived or allowed in any claim for pension or bounty- 
land granted by special act of Congress, nor in any claim 
for increase of pension on account of the increase of the 
disability for which the pension had been allowed; and 
provided further, that no fee shall he demanded, re- 
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ceivecl or allowed in any claim for arrears of pension or 
arrears of increase of pension allowed by any act of 
Congress passed subsequent to the date of the allowance 
of the original claims in which such arrears of pension, 
or of increase of pension, may be allowed/’ 

The articles of agreement herein provided for shall 
be in substance as follows, to wit: 

ARTICLES OF AGREEMENT. 

Whereas, I,-, late a-in com¬ 
pany -, of the-regiment of- 

volunteers, war of eighteen hundred and sixty- 
one (or, if the service be different, here state 
the same), having made application for pen¬ 
sion under the laws of the United States: 

Now, this agreement witnesseth, that for 
and in consideration of services done and to be 
done in the premises, I hereby agree to allow 

my attorney,-, of -, the fee of 

-dollars, which shall include all amounts 

to be paid for any service in furtherance of 
said claim; and said fee shall not be demanded 
by or payable to my said attorney (or attor¬ 
neys), in whole or in part, except in case of 
the granting of my pension by the Commis¬ 
sioner of Pensions; and then the same shall 
be paid to him (or them) in accordance with 
the provisions of sections forty-seven hundred 
and sixty-eight and forty-seven hundred and 
sixty-nine of the Revised Statutes. 

(Claimant’s signature.) 

(Two witnesses’ signatures.) 

State of-, County of-, ss : 

Be it known that on this the- day of 

-, anno Domini eighteen hundred and 

-, personally appeared the above-named 

-, who-, after having had read over to 

-, in the hearing and presence of the two 


\ 
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attesting* witnesses, the contents of the fore¬ 
going articles of agreement, voluntarily signed 

and acknowledged the same to be-free act 

and deed. 

(Official signature.) 

And now, to wit, this - day of-, 

anno Domini eighteen hundred and-, I 

(or we) accept the provisions contained in the 
foregoing* articles of agreement, and will, to 
the best of my (or our) ability, endeavor faith¬ 
fully to represent the interest of the claimant 
in the premises. 

Witness my (or our) hand the day and year 
first above written. 

(Signature of attorney.) 


State of-, County of-, ss : 

Personally came-, whom I know 

to be the person he represents himself to be, 
and who, having signed above acceptance of 
agreement, acknowledged the same to be —•:— 
free act and deed. 

(Official signature.) 


Amount paid, 
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And if, in the adjudication of any claim for pension 
in which such articles of agreement have been, or may 
hereafter be, filed, it shall appear that the claimant had, 
prior to the execution thereof, paid to the attorney any 
sum for his services in such claim, and the amount so 
paid is not stipulated therein, then every such claim shall 
be adjudicated in the same manner as though no articles 
of agreement had been filed, deducting from the fee of 
ten dollars allowed by law such sum as claimant shall 
show that he has paid to his said attorney. 

Any agent or attorney or other person instrumental 
in prosecuting any claim for pension or bounty-land, 
who shall directly or indirectly contract for, demand or 
receive or retain any greater compensation for his ser¬ 
vices or instrumentality in prosecuting a claim for pen¬ 
sion or bounty-land than is herein provided, or for pay¬ 
ment thereof at any other time or in any other manner 
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than is herein provided, or who shall wrongfully with¬ 
hold from a pensioner or claimant the whole or any part 
of the pension or claim allowed and due such pensioner 
or claimant, or the land-warrant issued to any such 
claimant, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall for every such offense be 
fined not exceeding five hundred dollars, or imprisoned 
at hard labor not exceeding two years, or both, in the 
discretion of the court. 

Sec. 5. That the Secretary of the Interior may pre¬ 
scribe rules and regulations governing the recognition 
of agents, attorneys or other persons representing claim¬ 
ants before his Department, and may require of such 
persons, agents and attorneys before being recognized 
as representatives of claimants, that they shall show 
that they are of good moral character and in good 
repute, possessed of the necessary qualifications to en¬ 
able them to render such claimants valuable service, and 
otherwise competent to advise and assist such claimants 
in the presentation of their claims, and such Secretary 
may, after notice and opportunity for a hearing, sus¬ 
pend or exclude from further practice before his De¬ 
partment any such person, agent or attorney shown to be 
incompetent, disreputable, or who refuses to comply 
with the said rules and regulations, or who shall with 
intent to defraud in any manner deceive, mislead, or 
threaten any claimant, or prospective claimant, by word, 
circular, letter, or by advertisement. 

Sec. 6. The Commissioner shall have power, subject 
to review by the Secretary, to reject or refuse to recog¬ 
nize any contract for fees, herein provided for, whenever 
it shall be made to appear that any undue advantage has 
been taken of the claimant in respect to such contract. 

Approved July 4, 1884. 

Sec. 4768. The Commissioner of Pensions shall for¬ 
ward the certificate of pension, granted in any case, to 
the agent for paying* pensions where such certificate is 
made payable, and at the same time forward therewith 
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Sec. 9, 8 July, 
1870; Sec. 6, 
14 July, 1862; 
Sec. 12, 4 
July, 1864. 




14 


Repealed as 
to new cases. 
(See Act 20 
June, 1878.) 
See Sec. 4, 

25 Jan., 1879. 


See Sec. 4, 

25 Jan., 1879, 
Sec. 1 o } 8 
July, 1870. 
Repealed as 
to new cases. 
(See Act 20 
June, 1878.) 
See appropri¬ 
ation act 20 
June, 1874. 
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Sec. 31, 3 
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Sec. 7, 8 July, 
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Sec. 12. 4 
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Sec. 4. 6 
June, 1866; 
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S.; Sec. 4, 25 
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one of the articles of agreement filed in the case and 
approved by the Commissioner, setting forth the fee 
agreed upon between the claimant and the attorney or 
agent; and where no agreement is on file, as hereinbefore 
provided, he shall direct that a fee of ten dollars only be 
paid the agent or attorney. 

Sec. 4769. It shall be the duty of the agent paying 
such pension to deduct from the amount due the pen¬ 
sioner the amount of fees so agreed upon or directed by 
the Commissioner to be paid where no agreement is 
filed and approved, and to forward or cause to be for¬ 
warded to the agent or attorney of record named in such 
agreement, or, in case there is no agreement, to the 
agent prosecuting the case, the amount of the proper 
fee, deducting therefrom the sum of thirty cents in pay¬ 
ment of his services in forwarding the same. 

Sec. 4785. No agent or a attorney or other person 
shall demand or receive any other compensation for his 
services in prosecuting a claim for pension or bounty- 
land than such as the Commissioner of Pensions shall 
direct to be paid to him, not exceeding twenty-five dol¬ 
lars. (See Sec. 5485.) 

Sec. 4786. It shall be the duty of the agent or at¬ 
torney of record in the prosecution of the case to cause 
to be filed with the Commissioner of Pensions, for his 
approval, duplicate articles of agreement, without ad¬ 
ditional cost to the claimant, setting forth the fee agreed 
upon by the parties, which agreement shall be executed 
in the presence of and certified by some officer competent 
to administer oaths. In all cases where application is 
made for pension or bounty-land, and no agreement is 
filed with and approved by the Commissioner as herein 
provided, the fee shall be ten dollars, and no more, 

\ 


\ 
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APPENDIX B. 

Attorneys—Fee—Accrued Pension Act, March 2d, 
1 895—Payment. 

John C Hobson, Deceased (Claimant). 

S. W. Daugherty & Co. (Attorneys). 

An agent or attorney rendering services in proceed¬ 
ings under the act of March 2d, 1895, in behalf of a 
person entitled under its provisions to the accrued pen¬ 
sion on a certificate of pension of a deceased pensioner, 
must look to the person by whom he is employed for pay¬ 
ment for his services. Case of George Aab (9 P. D., 
377) is overruled. 

Assistant Secretary F. E. Campbell to the Commissioner 

of Pensions. 

August 8th, 1900. 

S. W. Daugherty & Co., of Columbus, Ind., entered 
an appeal December 15th, 1898, from the action of your 
Bureau denying them a fee for services rendered Mary 
A. Hobson in the matter of her application for payment 
to her of the accrued pension of her deceased husband, 
John C. Hobson, who served during the war of the re¬ 
bellion in Company I, Fourth Indiana Volunteer Cav- 
airy. 

At the time of his death her husband was a pensioner 
(certificate No. 337213) at the rate of $17 per month. 
He died May 22d, 1897. In behalf of Mrs. Hobson 
appellants filed a declaration for widow’s pension under 
the general law, and also a declaration under the act of 
June 27th, 1890. On. evidence filed by them the widow’s 
claim under the general law was allowed, and for their 
services in the prosecution of such claim they were certi¬ 
fied a fee of $25. 

The widow’s application under the act of March 2d, 
1895 (28 Stat., 964), for payment to her of the accrued 
pension of her deceased husband, was filed August 23d, 
1898. Said application contains a power of attorney 
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from the widow in favor of appellants. On October 8th, 
1898, accrued pension certificate and order issued for 
payment to her of the accrued pension. 

The ground assigned by your Bureau for denying a 
fee to the appellants for their services in the prosecution 
of the application for payment of accrued pension is that 
they performed no material service in the premises. 
Such ground is untenable, since they rendered all ser¬ 
vices necessary to secure payment of the accrued pen¬ 
sion. The question arises whether your Bureau had any¬ 
thing whatever to do relative to the matter of compen¬ 
sation for services in prosecuting such application. In 
other words, whether such compensation is not a matter 
solely between the applicant for the accrued pension and 
her attorneys. 

Unless by a law of Congress your Bureau is charged 
with some duty in such matter it has none to perform 
therein. Neither the act of March 2d, 1895, supra, 
under which this application for the payment of accrued 
pension arises, nor any other law of Congress, unless it 
be Sections 3 and 4 of the act of July 4th, 1884 (23 
Stat., 98), contains any provision relative to the com¬ 
pensation of an agent or attorney for services rendered 
in securing payment of such pension. The question 
whether those sections of the act of July 4th, 1884, make 
provision for and control the allowance and payment of 
a fee in such case depends upon whether such application 
is “ a claim for pension” within the meaning of said 
sections. 

In the matter of the application for payment of the 
accrued pension of George Aab (9 P. D., 377), the De¬ 
partment held, in effect, that proceedings for secur¬ 
ing such payment under the act of March 2d, 1895, con¬ 
stituted a claim for pension within the meaning of Sec¬ 
tions 3 and 4 of the act of July 4th, 1884. 

In the later case, however, of Margaret H- Davis (10 
P. D., 403), being an application by the deserted wife 
of a pensioner for payment to her, under the act of 
March 3d, 1899 (30 Stat., 1379), of one-half of the 
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from the widow in favor of appellants. On October 8th, 
1898, accrued pension certificate and order issued for 
payment to her of the accrued pension. 

The ground assigned by your Bureau for denying a 
fee to the appellants for their services in the prosecution 
of the application for payment of accrued pension is that 
they performed no material service in the premises. 
Such ground is untenable, since they rendered all ser¬ 
vices necessary to secure payment of the accrued pen¬ 
sion. The question arises whether your Bureau had any¬ 
thing whatever to do relative to the matter of compen¬ 
sation for services in prosecuting such application. In 
other words, whether such compensation is not a matter 
solely between the applicant for the accrued pension and 
her attorneys. 

Unless by a law of Congress your Bureau is charged 
with some duty in such matter it has none to perform 
therein. Neither the act of March 2d, 1895, supra, 
under which this application for the payment of accrued 
pension arises, nor any other law of Congress, unless it 
be Sections 3 and 4 of the act of July 4th, 1884 (23 
Stat., 98), contains any provision relative to the com¬ 
pensation of an agent or attorney for services rendered 
in securing payment of such pension. The question 
whether those sections of the act of July 4th, 1884, niake 
provision for and control the allowance and payment of 
a fee in such case depends upon whether such application 
is “ a claim for pension” within the meaning of said 
sections. 

In the matter of the application for payment of the 
accrued pension of George Aab (9 P. D., 377), the De¬ 
partment held, in effect, that proceedings for secur¬ 
ing such payment under the act of March 2d, 1895, con¬ 
stituted a claim for pension within the meaning of Sec¬ 
tions 3 and 4 of the act of July 4th, 1884. 

In the later case, however, of Margaret E. Davis (10 
P. D., 403), being an application by the deserted wife 
of a pensioner for payment to her, under the act of 
March 3d, 1899 (30 Stat., 1379), of one-half of the 
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pension accruing to her husband, the Department held, 
generally, that the words “claim for pension,” as used 
m Sections 3 and 4 of the act of July 4th, 1884, refer to 
the assertion of a right to have a pension allowed to the 
claimant in his or her own right, under some law of 
Congress granting a pension, and, specifically, that— 

the amount and method of making payment of 
the compensation of agents or attorneys for 
services in prosecuting an application for the 
divided payment of a pension, under the act 
of March 3d, 1899, are not controlled by Sec¬ 
tions 3 and 4 of the act of July 4th, 1884, and 
are matters of agreement and adjustment be¬ 
tween the parties, over which, in the absence of 
abuse or misconduct on the part of the agent or 
attorney justifying disbarment, the Commis¬ 
sioner of Pensions has no authority. 

The case just cited and quoted from is similar to the 
one at bar in all essential particulars, and the decision 
in the former is therefore of controlling authority in the 
latter. 

The act of March 2d, 1895, like the act of March 3d, 
1899, does not make a grant of pension. In its appli¬ 
cation to such case as is here presented the former act 
relates exclusively to payment of the pension elsewhere 
granted, and has nothing to do with the prosecution of 
the “claim for pension,” which claim was adjudicated 
and allowed years ago and payment of the pension was 
being made from time to time to the pensioner there¬ 
under. 
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An entirely different case would be presented under 
the act in question where a person “entitled to a pension” 
dies, “having an application therefor pending,” and the 
person entitled to payment of the accrued pension prose¬ 
cutes the pending application to completion. In such 
case the person so entitled would stand in the place of the 
deceased applicant for pension, and might do anything 
iii the prosecution of the claim for pension which such 
applicant could have done, including, of course, the due 
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employment of an agent or attorney therein, the amount 
and method of payment of whose fee would be controlled 
by said Sections 3 and 4 of the act of July 4th, 1884. 
Such case would involve the establishment of the claim 
for right to pension under the grant thereof, and not 
merely the right to the pension money of a deceased 
pensioner which was left unpaid at his death, as in the 
case at bar. In the latter case the application for pay¬ 
ment is not a “claim for pension” within the meaning of 
said Sections 3 and 4 of the act of July 4th, 1884, and 
the matter of compensation for services in the prosecu¬ 
tion thereof is not within the jurisdiction of your 
Bureau, but is a matter for the independent action of the 
parties to the contract for such services. In the former 
case, on the other hand, for reasons indicated, the fee, if 
any, and the manner of its payment would be controlled 
by said Sections 3 and 4 of the act of July 4th, 1884. 

The refusal of your Bureau to certify a fee in this case 
is affirmed, in accordance with the views herein ex¬ 
pressed ; and the said decision in the case of George Aab 
is overruled in so far as it conflicts with such views. 
Herewith are returned the papers in the case. 


APPENDIX C. 

No. 58. 

Department of the Interior, 
Washington, January 31, 1901. 

Fraud and Mistake—Reimbursement-Evidence. 

Sarah M. Decker (widow). 

The evidence obtained by a special investigation having 
clearly shown that the diseases of which the soldier 
died existed prior to his enlistment, and that the 
claimant was in a position to know of their exist¬ 
ence, it is held that her claim for pension, on the 
ground that said diseases originated in the service 
was fraudulent, and that the pension under the act 
of June 27th, 1890, was properly withheld for the 
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purpose of recovering the amount paid upon said 
claim. 


Assistant Secretary P. L. Campbell to the Commissioner 

of Pensions, 

January 31, 1901. 

Sarah M. Decker, widow of Richard B. Decker, 
formerly a soldier in the Fourth Independent Battery of 
New Jersey Light Artillery, was, in July, 1876, granted 
a pension of $8 per month, commencing January 4th, 
1875, and $2 per month additional from said date to 
May 1 st, 1875, for one child under 16 years of age. Her 
name was subsequently dropped from the pension roll 
upon evidence obtained by special examination showing 
that her husband’s fatal disease originated prior to his 
enlistment. She was paid pension to September 4th, 
1879. In 1891 she was granted a pension under the act 
of June 27th, 1890, to> commence from July 12th, 1890. 
In 1894 a re-issue was made, under which the pension 
agent was directed to withhold payment of the pension 
until a sufficient amount had accumulated to reimburse 
the government for the pension erroneously paid under 
the old law from January 4th, 1875, to September 4th, 
1879. From that action the pensioners attorneys ap¬ 
pealed on October 14th, 1898, inviting attention to a 
decision said to have been ‘‘recently rendered” to the 
effect that “unless fraud on the part of the claimant is 
established it was an error to withhold pension under the 
old law to reimburse the government for erroneous pay¬ 
ments made under another law.” 

By implication it is contended that fraud on the part 
of the claimant has not been established in this case, and 
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that is the only issue before the Department. 

The soldier was in the military service from December Facts stated. 
29th, 1863, to April 7th, 1864. The records of the War 
Department show that he was admitted to Emory Gen¬ 
eral Hospital, Washington, D. C., February nth, 1864, 
with pleurisy, and was discharged from service on April 
7th, upon a surgeon’s certificate of disability, stating 
that he was incapable of performing the duties of a 
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soldier because of phthisis pulmonalis, which existed 
previous to entering the service. 

The soldier filed a claim for invalid pension on August 
13th, 1869, alleging that while at Camp Instruction, 
Washington, D. C., about January 20th, 1864, he con¬ 
tracted rheumatism and disease of the lungs, and that 
he now had pulmonary consumption. He died on the 
3d of January, 1875. His widow filed her claim Feb¬ 
ruary 23d, 1875, alleging that he contracted the disease 
which resulted in his death while in the service and line 
of duty. Therewith she filed testimony to show that he 
contracted rheumatism in the legs and hips and general 
debility while in the service, and on March 6th, 1875, 
she filed medical evidence showing* that he died of 
pleuro-pneumonia and rheumatic pericarditis (acute). 
Upon this evidence and some testimony as to prior 
soundness filed by the soldier in support of his claim, the 
widow's claim was allowed. 

Evidence obtained by a special investigation in Sep¬ 
tember, 1879, showed beyond any reasonable doubt that 
the soldier suffered from both rheumatism and lung dis¬ 
ease prior to his enlistment. The appellant was married 
to him in December, 1842. 

In view of all the facts, it can hardly be believed that 
she was ignorant of the existence of the aforesaid dis¬ 
eases before enlistment (although she still denies that 
they then existed), or that she filed her claim for pension 
in 1875 in good faith, honestly believing that the dis¬ 
eases which caused his death were contracted while in' 
the service. 

Actual or positive fraud has been held to include “the 
misrepresentation by word or deed of material facts, by 
which one exercising reasonable discretion and confi¬ 
dence is misled to his injury, whether the misrepresenta¬ 
tion was known to be false, or only not known to be true, 
or even if made altogether innocently.” (1 Story, Eq. 
Jur., c. 6.) 

It is not necessary, in order to establish fraud, that 
deceptions or fraudulent concealment be proved by the 
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claimant’s own admissions. It may be proved by cir¬ 
cumstantial or presumptive evidence. If the evidence is 
sufficient to satisfy the mind and conscience of the ex¬ 
istence of the fraud it will suffice, although it does not 
lead to a connection of absolute certainty. The fraud 
need not be proved beyond a reasonable doubt. It is 
usually a question for the jury, unless the facts are un¬ 
disputed, when it may become a question of law for the 
court to determine. (Am. and Eng. Ency. of L., Vol. 
8, pp. 654-656.) 

After careful consideration, I am of the opinion that 
the facts established in this case are sufficient to justify 
the imputation of fraud. The action of the Bureau in 
withholding payment of pension under the act of June 
27th, 1890, in order to recover money erroneously paid 
under former laws,, is therefore affirmed. 


APPENDIX D. 

ANNUAL REPORT 
OP THE 

COMMISSIONER OP PENSIONS 
TO THE 

SECRETARY OP THE interior 
POR THE 

PISCAL, YEAR ENDED JUNE 30TH, I9OO. 

Page 71 ... . In addition to the amount realized on 
judgments, i. e ., $1,677.07, the following amounts have 
been recovered through the following sources: By 
special examiners, $11,161.08; by reclamation on forged 
checks, $1,455; by United States attorneys, $1,044.60; 
by re-issue of pension certificate to recover, $701.87, and 
direct from pensioners, $358.40, making the total 
amount of money recovered, exclusive of fees errone¬ 
ously certified, $16,398.02. 
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